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1.  Ezdl “Boogi€’ Thomas (Thomas) died intestate in 1997. His edtate, which conssted soldy of
dans for unliquidated damages againg R. J. Reynolds Tobacco Company (RIR) and others, was
adminigtered in the Jefferson County Chancery Court. Inthe courseof that adminigtration, an adjudication
of harship was reguired, and the chancdlor’ sfind judgment on petition to determine hairs is the subject
of the gpped now beforethisCourt.! The Court of Apped sreversed and rendered, holding that Thomes's
heirsa law are hisbrother, Ssters, mother and descendants of hisdeceasad brother and Sster, and not his
illegitimete children asfound by thetrid court. 1nre Estate of Thomas, 881 So.2d 257 (Miss. Ct. App.
2003). This Court granted certiorari to determineif the Court of Appeds ared in its determination.
FACTS

2.  Ezdl “Boogie’ Thomeas died intestate on August 27, 1997. He was never married. His edtate
conssted soldy of daims for unliquidated damages againg R.J. Reynolds Tobacco Co. and others for
injuries caused by dgarette smoking. Glenda Joyce Thomas, agger of the decedent, adminidratrix of the
edtate, and petitioner before this Court, indituted estate proceedings on November 10, 1997. Thenctice
to creditorswas firg published on November 13, 1997. WhenMs Thomeas (the adminidratrix) filed the
petitionto adminigter the estate, shelised only one of Thomeas schildren, Natasha Gall Maotley (Natasha),

as asurviving har, aswel as Thomas s mother, one brother, four Sgters and ahdf Sger. The petition

! The suit seeking damagesfor dleged injuries caused by cigarette smoking, filed by Thomas prior
to his death, and the it filed by the wrongful degth beneficiaries, were gill pending a the time of this
appedl.



sated only the ditiesin which the purported herslived and showed Natasha asliving in Houston, Texas?
No process was served on the purported heirs.

13.  Theadminidraion was dormant until August 6, 2001, a which timeapetitionto distribute $2,200
fromthe etate was filed by the adminigtratrix, joined by two Sgters of the decedent, Elisha Clak and
Louise Griffin. Therewasasgnature linefor Natasha® to join dso, but it was not Sgned.  The petition
dated that these four were the only remaining hersat lav. The subsequent order dated August 2, 2001,
authorizing disbursement of the funds, noted that Natasha  cannot be located” and her share of the funds
should be paid into the registry of the chancery court to be hed until she could befound. Despite having
liged Naasha on the initid petition, and later acknowledging that Thomas had a son, Donnie, the
adminigratrix failed to give natice of theadminigtration of their father’ sestateto either Natashaor Donnie?,
as Thomeas sillegitimate children and thus potentid hars

4.  Becausehdarshipwasimportant inthesuit againg RIR pending a thetime of Thomas sdeath, RIR
moved to have Thomas sSger removed asadminidratrix and for determination of Thomes slawful hers

The chancdlor reserved ruling on thet mation, but on December 28, 2001, he ordered a determination of

2 Intheadministratrix’ sresponsesto interrogatoriesfiled in the RIR suit in January 1999, she stated
that Ezell Thomas's children were Natasha Thomas, Houston, Texas, and Donnie Thomas, Houston,
Texas. In adepogtion of the adminigtratrix, o taken in connection with the RIR suit, she was asked if
ghe “was aware that Thomas' s only heir-at-law is his daughter”, to which she responded “yes” When
asked if she thought it would be appropriate for her, as adminigratrix, to notify the heir-at-law (Natasha)
of the pending lawsuit, she responded that she was leaving that up to her atorney from Houston and “if
anything goes any further than this’ he would natify her.

3 This petition and the subsequent authorization order stated the name as NatashaGail Mod ey, not
Motley. Throughout the record, the name most oftenused isMatley, but thereis no doubt that thisis one
and the same person.

4 It was |ater determined that Donnie Thomas was actualy Donnie Howard, having been given the
surname of his mother, Betty Joyce Howard.



hairs, asrequested by RIR, and directed the adminidratrix to file satutory heirship procesdings within 45
days. He further ordered her to secure vdid process on dl necessary parties, induding any and dl
illegitimete children of Ezdl Thomas. The petition for such determination, filed January 15, 2002, named
both Natasha and Donnie as potentid heirs, but gill noted their resdency as only Houston, Texas.
However, summonses wereissued for Natasha by full addressin Houston, and to Donnie, by indusionin
the natice to defendants by publication.

6.  Naasha subssquently executed an afidavit dedaring thet sheisthe daughter of Ezdl Thomasand
Willie Marie Matley, assarting her daim to her father's edtate, and gating that she believes that the
adminigratrix and/or her sters knew of her whereabouts and how to contact her. She requested to be
present at the heirship hearing but sated that she did not have counsd and wasfinenddly unableto make
the trip from Hougton on such short notice. RIR filed this affidavit on March 11, 2002,

6.  Thehearing was re-scheduled, and on April 30, 2002, determination of the heirs of Ezdll Thomas
was begun. The trid court heard testimony from the adminidratrix Glenda Joyce Thomas, Natasha's
mother, Willie Marie Matley; and Natasha. Also present that day were anumber of nieces and nephews
and severd ghlings of Ezdl Thomas, none represented by counsd.  During preiminary inquiry by the
chancdlor asto who was present and what relation they wereto the deceased, he asked if anyonein that
group was there to contest the fact that Natasha is an har. No one responded.  He then rephrased his
guestion to say that he interpreted the sllence “to meean that nobody is contesting the fact thet [Natashd]
may be the child of the decedent. Isthat right?” Again, no response. The assambled group was dso
asked if anyone knew the wheresbouts of Donnie Thomas. None did.  The tesimony of the three
witnesses dearly supported the fact thet Natashawas the daughter of Ezell Thomas. The chancdllor took

the matter of Natasha shership under advisement, scheduled acontinuation of the heering for alater dete,



and noted that diligent search and inquiry should be made for an addressfor Donnie, aswdl summonshby
publication being issued.
7. Donniewasfindly located after diligent and exhaudive search viatheinternet and was served with
process on May 28, 2002. Hewas present when court reconvened on June 11 and testified on behdf of
his dam to be adjudicated as the son of Ezdl Thomas  Others testifying on his behdf were Donni€'s
mother, Betty Joyce Howard, and her sgter, Jackie. A number of the blood rdeives were dso presant
and represented by counsd, and testimony waas given by three nieces and two nephews of the decedent.
8.  Thechancary court found, upon dear and convinaing evidence, that Natashaand Donniewerethe
solehdrsa law of Ezdl Thomas. The decedent’s other rdatives gppeded, assarting that the Satute of
limitations hed |apsed for the decedent’ s illegitimate children and that the chancdllor erred in finding thet
Natashaand Donnie were the sole heirs. The Court of Appeds reversed and rendered, holding thet the
one-year datute of limitations prohibiting sLits to determine heirs cannat be tolled.  Upon our review on
catiorari, we disagree and reverse the judgment of the Court of Appeds and reindate and affirm the
chancdlor’ s judgmentt.

STANDARD OF REVIEW
9.  “Anappdlae court will nat disurb the factud findings of a chancdlor unless such findings are
menifesly wrong or dearly erroneous.” Estate of Dykesv. Estate of Williams, 864 So.2d 926, 930
(Miss 2003). “If thereis subgtantia evidence to support the chancdlor's findings of fact, those findings
mud be dfirmed.” 1d. On quedionsof law, this Court reviews the record de novo. Miss. Dep't of
Transp. v. Johnson, 873 So.2d 108, 111 (Miss. 2004).

ANALYSS



110. We are asked to determine whether an dfirmative duty exigs for the adminidratrix to provide
noticeto the potentid heirsof an estate, andif S0, whether failureto givethe potentid harssuch naticetolls
the 90-day Satutory time period.
1. Notice
111. ThedauteinquesionisMissssppi’ sillegitimate children Satute, which providesalimited remedy
to illegitimates to enforce subgtantive rights and daims of intestate successon.
Anillegitimeate shdl inherit from and through theillegitimate' s neturd father . . . according
to the datutes of descent and didribution if . . . [t]here has been an adjudication of
paternity after the degth of the intestate, based on dear and convinaing evidence . . . .
However, no such dam of inheritance shdl be recognized unless the action sesking an
adjudicationof paternity isfiled within one (1) year after the deeth of theintestate or within
ninety (90) days after the firg publication of notice to creditors to present thair dams,
whicheverisless. ...
Miss Code Ann. 8 91-1-15(3)(c) (Rev. 2004). The pertinent part of thisstatute givesillegitimate children
theright toinherit from afather who died intestate, 301ong as paternity hasbeen proven. Thesolelimitation
placed ontheillegitimete children seeking inheritanceisthet thar paternity damsmust befiled ather within
one year of the degth of the intestate or within 90 days of the firgt publication of notice. This Court must
now determine whdt, if any, facts and drcumgtances warrant the tolling of these time limitations.
12.  Unde Missssppi case law, the adminidratrix of an estate is under a duty to use reasonable
diligenceto ascertain potentid heirs Smith ex rel. Young v. Estate of King, 579 So.2d 1250, 1252
(Miss. 1991). Seealso In re Estate of Johnson, 705 So.2d 819, 822 (Miss. 1996). Another duty

of the adminidratrix isto provide natice to known or reesonably ascartainableillegitimate childrenwho are

potentid heirsand whose damswould be barred if the 90-day Satutory time period hed run. King, 579

So.2d a 1253, Under Missssippi law, an adminigratrix actsasafidudary for al personsinterestedinthe

edate. Shepherd v. Townsend, 249 Miss. 383, 162 S0.2d 878, 881 (1964). The adminidratrix has
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this duty of notice by statute. Miss. Code Ann. § 91-1-29 (Rev. 2004). In King, as here the
adminidratrix failed to notify the court of areasonably ascartanadle har and falled to natify the harsthat
the paternity daimswould be barred if not timely filed.
113.  This Court need not spedificaly define “reasonably ascertainable” because the adminidratrix did
not need to learn whether the decedent hed children; she dready knew he had children. Theadminigratrix
intidly lised Natasha Motley as the daughter of the decedent, thus Natasha was dearly ascartaingble.
Domnie Howard was reasonably ascertainaole, as the adminigratrix could have learned of his exisence
fromNaasha Further, theadminidratrix asserted her beief, in the chancery hearing, that Donniewasthe
s0n of the decedent and lived in Texas. There wias evidence in the record that Thomas had recognized
these children as his own, and they knew him to be their father, afact this Court tekesinto condderation
insuch cases. In re Estate of Patterson, 798 So.2d 347 (Miss. 2001). The adminidratrix had an
afirmative duty under Missssppi law to natify the decedent’ schildren of theadminidration of thair father’'s
edate. Despitethis, theadminidratrix falled to natify either Natasha.or Donnie until long after both the 90-
day and the one-year time periods prescribed in Miss. Code Ann. § 91-1-15 had run.
14.  ThisCourt hasdso hdd that an adminidratrix may not take podtions detrimentd to bendfidiaries
and benefidd to her. In re Estate of Johnson, 705 So.2d & 823. Here, there is no evidence of
maidiousintent on the part of the adminigtratrix, but dearly it would be beneficid to her and detrimentd
to Natashaand Donnie if they falled to timdy establish their dam to their father’ sedate

2. Tolling
115.  ThisCourt hasprevioudy ruled thet the one-yeer timelimit provison of §91-1-15issdf-executing,
but thet the 90-day provison isnot. King, 579 So.2d a 1254. This Court has dso hdd that the

requirement to timdly file within 90 days of firg publication is not dways so srictly required. Lefloreex
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rel. Primer v. Coleman, 521 So.2d 863, 869 (Miss 1988). Failure on the part of the adminidratrix
to natify achild of whom theadminigtratrix had actud knowledge can prevent the 90-day atutory bar from
being rased againg thet child. 1d. We must consider which time period under the illegitimete children
Satute gppliesto the case a bar.

116. The decedent died intestate on August 8, 1997. The one-year limitations period under the
illegtimate children satute ended on August 8, 1998. Firgt publication to creditors occurred on November
13, 1997. The 90-day limitations period under the illegitimate child Satute ended on or about February
12, 1998. Natice of the adminidration of Thomas s estate was not provided to Natashaand Donnie until
2002.

917. The adminidratrix contends that the failure to natify the decedent’ s children within the 90-day
period automaticaly talls thet time period and thet, therefore, the one-year period isnever triggered. The
shlings nieces and nephews of the decedent arguethat thelanguage of the Satute demandsthet thelesser
period be usad and thet the one-year period would belesshere, if the 90-day Satuteweretolled, and thus
the dams of Natashaand Donnie are time barred.

118.  TheCourt of Appedscorrectly pointed out thet inbothL ef | oreand King theillegitimates sasking
peternity actudly did file within the one-year time period, but did not do so within the 90-day time period.
Thisdiginguishing fact, however, isimmaterid. The Court of Appeds andydsrevolved around the one-
year time period, which this Court has dreedy ruled as sdf-executing. The Court of Apped's correctly
dtated that the one-year period cannot be tolled, but it incorrectly conduded that because 90 days hed
elgpsed sincethefirgt publication that only the one-year period gpplied. If the 90-day period had dgpsed,
this should not result in automeatic gpplication of the oneyear period. The Satutory language is dear:

“IN]o such dam of inheritance shl be recognized unless the action saeking an adjudication of paternity
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isfiled within one (1) yeer after the desth of theintesteteor within ningty (90) daysafter thefirg publication
of natice to creditors to presant their daims, whichever isless....” Miss Code Ann. § 91-1-15
(emphasi's added).

119. Thedatute providestwo time periods, only one of whichisto beused. Nowhereinthe Satutory
languege, nor in Missssppi caselaw, have wefound aprovison that gopsthetalling of the 90-day period
and makes the one-year period goply.

120. Thelegiddiveintent behind thislaw wasto provide aremedy for illegitimates to inherit from their
father, as seen in the accompanying historicd and Satutory notesto 8 91-1-15, the purpose of whichwas
“to providefor intestate uccess on among anillegitimate and the naturd father and hiskindred with cartain
limitations, and to aford unto dl illegitimeates without dassification a remedy whereby they could enforce
their subgtantive rights and dams of intestate succession asprovided for . .. "

21. Due process dso demandsnaticebegiveninsuchacase. ThisCourt hasrecognized thisprinciple
inKing where it dated that Missssppi due processlaw requiresnotice or diligent effortsto secure actud
notice be given. 579 So.2d a 1253-54 (relying on Caldwell v. Caldwell, 533 So.2d 413 (Miss.
1988)). InbothKing and Caldwell, this Court looked to the United States Supreme Court for authority
on the matter in itsholding that the Due Process Clause of the Fourteenth Amendment of the United States
Conditutionrequiresnatice. Tulsa Professional Collection Servs., I nc. v. Pope, 485 U.S. 478, 108
S.Ct. 1340, 99 L..Ed.2d 565 (1988).

122. Missssppi case law dso favors the right of illegitimetes to inherit. This Court has Sated the
recognition “that to deny an illegitimate the right to indtitute heirship procesdings when the child, of whose
exigence the adminidratrix was avare, had no knowledge thet the adminidratrix published notice to

creditors is a harsh result which we do not look upon favorably.” King, 579 So.2d a 1253. Thisis

9



exactly what woul d happen under thedecison of the Court of Appeels. That decisonwould leaveNatasha
and Donnie completdy without remedy to inherit from their father who recognized and loved them and
would bendfit the adminidratrix as wdl as Thomas s other kin who would inherit. Natasha and Donnie,
though eadly known and ascertainable, were not natified of the adminigration of their father’ sestate until
long after both time periods hed run.
CONCLUSION

123.  Until required to do so, the adminidratrix here Imply falled to give any natice of the adjudication
of the decedent’ s etate to the known and reasonably ascartainable illegitimete children, a duty she was
required to fulfill under the controlling Satute and caselaw. Caselaw mekesit dear thet falureto provide
such natice reaulits in atalling of the 90-day satute. Thetolled time period did not become “untalled” to
result in use of the salf-executing one-year time period. Doing S0 would punish the decedent’ s children for
something thet was no fault of tharr own, preventing them from inheriting from aman who recognized and
loved them, and inthis case, benefitting the adminidratrix, who sandsto inherit if the children are exd uded.
24. Werevarsethejudgment of the Court of Appedsand reindate the well-reasoned judgment of the
Jefferson County Chancery Court.

125. THE JUDGMENT OF THE COURT OF APPEALSIS REVERSED, AND THE
JUDGMENT OF THECHANCERY COURT OF JEFFERSON COUNTY ISAFFIRMED.

SMITH, CJ., CARLSON, DICKINSON AND RANDOLPH, JJ., CONCUR.

EASLEY, J., DISSENTSWITHOUT SEPARATE WRITTEN OPINION. WALLER,P.J.,
DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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